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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Thursday, the 14th day of June, 2018 

 

   TITLE APPEAL No. 14/17 

 

From the Judgment & Decree dated 9/05/2017 passed by Learned Munsiff 

No.1, Nalbari in Title Suit No 112/2012.                    

 
    i)    Smti. Anima Barman, 

   ii)    Sri Biraj Barman, 

   iii)   Sri Dipak Barman, 

   iv)   Sri Rita Kalita, 

    v)   Sri Pranita Barman.   

                 
      -------Appellants/defendants      
 
            - VS  - 
 
                   Sri Achyut Kalita            
         ....Respondent/ plaintiff. 
 
 
 
This appeal having been heard on 15/5/2018 in presence of :-  
 

Advocate for the Appellants  :- Runumi Sarma, Arup   

         Baishya, Ld. Advocate.   

Advocate for the Respondents :-    Dhiren Barman, Ld. Advocate. 

 
and having stood for consideration to this day, the Court delivered the 
following judgment:- 
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         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 
 
  
 
1. The judgment and decree dated 09/05/17 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.112/2012, are the subject matter under 

challenge in this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.112/2012 which was decreed in favour of the plaintiff vide the 

Judgment and decree dated 09/05/17 passed by the Ld. Munsiff No.1, Nalbari, 

the defendant as appellant has preferred the instant appeal on the following 

grounds:- 

 

G  R  O  U  N  D  S 

 

 

a) That the Learned Munsiff No.1 has committed grave error of law and 

facts in passing the impugned Judgment and Decree; hence it is liable 

to be set aside. 

 

b) That the impugned Judgment and Decree manifests miscarriage of 

justice in as much as there appears no prima-facie material to decree 

the suit in favor of the plaintiff/respondent. 

 

c) That the Learned Munsiff No.1 has erred both in law and facts in 

deciding the issues in its proper perspective view which causes injury 

and injustice to the appellant. Hence the impugned Judgment and 

Decree are illegal and liable to be set aside. 

 

d) That the Learned Lower Court failed to apply judicious mind in deciding 

the suit and thus passed the impugned Judgment and Decree 
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erroneously, so the same is liable to be set aside. 

 

e) That the Ld. Trial Court ought to have decided all the issues in favour of 

the defendant/appellant and thus to dismiss the suit of the 

plaintiff/respondent. 

 

f) That the claim of the plaintiff/respondent as made in the suit was 

without any basis. Hence passing of decree by the Ld. Court below in 

favor of the plaintiff/respondent is quite illegal and perverse. 

 

g) That the plaintiff in his pleadings clearly sought for DNA test for 

establishing the paternity of Dandi Barman (now deceased), the 

original defendant with him (plaintiff). The petition moved by the 

plaintiff to that effect was rejected by the order Court below  being 

found the same having no basis. The plaintiff did not challenge that 

order of the Court below anywhere. Accordingly the DNA was not done. 

Hence without such scientific investigation (DNA) the holding of the 

plaintiff to be the son of Dandi Barman, the predecessor of the 

appellant, by the court below is quite bad and is not at all sustainable. 

 

h) That from the materials as available in the case record it is evident that 

earlier to the suit, the mother of the plaintiff i.e. Tarubala Kalita in 

earlier two ocassions filed two proceedings for maintenance vide case 

no.8m/76 and 26m/85 for herself as well as for the plaintiff also from 

Dandi Barman, the predecessor of the appellant. Both the said two 

cases were dismissed by the court of competent jurisdiction of which 

there were no challenge further. As such it is evident that the husband-

wife relation of the mother of the plaintiff with said Dandi Barman in 

case no.8m/76 as well as the son-father relation of the plaintiff with said 

Dandi Barman in case no.26m/85 has already been nullified by the 

Court of law. So the decision of the Ld. Court below in the impugned 

Judgment in Issue No.3/4/5 is quite bad in law and as such the same is 

liable to be set aside.  
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i) That the plaintiff, in the suit, did not submit any document of his 

identity or address to show prima-facie that he is the son of Dandi 

Barman. The mere saying of the plaintiff at his age of 35 or more that 

he is the son of Dandi Barman cannot sufficiently be establish the 

same. Further there is no material evidence in record submitted by the 

plaintiff to prove his alleged date of birth and the same is all fictitious 

and imaginary. Hence the findings of the Court below has no legal 

footing, as such the impugned Judgment and Decree cannot stand in 

law and thus liable to be set aside.  

 

j) That during trial of the suit (cross of DWs) the plaintiff used to remain 

absent without any step. Out of the DWs only one DW was cross 

examined by the plaintiffs. On 16-11-15 the Ld. Court below passed an 

order “Plaintiff absent without step. DWs present. Defendant evidence 

closed, affidavit admitted....”. Hence the findings and holding the Ld. 

Munsiff No.1 in the impugned Judgment at para 18 such “In support of 

defendant's case, the defendant side adduced evidence of three 

witnesses but only one witness DW-2 was cross examined. Although, 

defendant filed affidavit as DW-1, he did not appear in the case to face 

cross-examination so his affidavit evidence cannot be taken into 

consideration for deciding the case...........” are self-contradictory and 

not at all sustainable. As such the impugned Judgment and Decree are 

liable to be set aside.  

 

k) That the plaintiff also failed to put forward any argument in the suit. 

The several Orders passed by the Ld. Court below from 08-12-2015 

(date fixed for argument) to 09-05-2017 (the date of Judgment), there 

is no any reflection that the court heard the argument of the plaintiff, 

rather the Order dated 08-12-2015 and 05-12-2015 clearly speaks of 

hearing of argument of the defendant/appellant only. Hence the para 5 

of the impugned Judgment to the effect of hearing of argument of the 

plaintiff/respondent is contradictory. 
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l) That the original defendant i.e. Dandi Barman died during pendency of 

the suit i.e. after filing of his evidence in affidavit as DW-1 but before 

his cross-examination could be recorded, and accordingly the present 

appellant/defendants were impugned in the suit vide Order dated 22-

12-2014. They contested the suit of the plaintiff, filed their written 

statement and also the defendant/appellant no.2 adduced evidence in 

affidavit as DW-3 and also exhibited some documents vide Ext. No. 

“Ka”, “Kha”, “Ga” and “Gha”. He was not cross examined by the plaintiff. 

So the pleadings of the appellant/defendant as well as the evidence of 

DW-3 remained unrebutted. Inspite of such unrebutted pleadings as 

well as evidence of the appellant/defendant, the passing of decree in 

favor of the plaintiff/respondent is quite illegal, unjust and not at all 

proper.  

 

m) That the Ld. Court below while rejecting the petition of the plaintiff for 

DNA test was preferred to decide the case on the basis of oral and 

documentary evidence available in record. The documentary evidence 

of the plaintiff in the suit is “Nil”. So merely on the sayings of the 

plaintiff, the holding of him to be the son of Dandi Barman by the Court 

below in the impugned Judgment is quite unjust and arbitrary as well.   

 

n) That it is establish principle of law that the plaitiff is to prove his case 

by himself by adducing proper and substantive evidence both oral and 

documentary. In the suit the burden was on the plaintiff to prove that 

he is the son of Dandi Barman. But the plaintiff measurably failed to do 

so by adducing any substantive evidence. On the other hand the Court 

below did not at all consider the unrebutted pleadings and both oral 

and documentary evidence of the defendants and thus passed the 

impugned Judgment arbitrarily. So the impugned Judgment is liable to 

be set aside.   

 

o) That leaving aside the pleadings of the defendants, the Ext.-KA of the 
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defendant, which is the verdict of a Judicial Court passed as early as on 

03-01-1987, was sufficient to nullify the claim of the plaintiff as made in 

this suit. But the Ld. Trial Court  did not give any weight or 

consideration to such a legal document.  

  

p) That in any other view of the matter the impugned Judgment and 

decree is liable to be set aside.  

 

q) That the appellant reserves the right of taking additional ground(s) at 

the time of hearing. 

 

r) That the appeal is preferred bonafied and for ends of justice.  

 

3. On the above grounds the appellant/defendant has prayed for setting 

aside the impugned judgment and decree. After admitting the appeal the 

record of T.S. No. 82/12 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed this suit for declaration and other consequential relief. 

 

5. The plaintiff case inter-alia is that the plaintiff's mother Tarubala Kalita 

was the daughter of Prasanna Kalita and Batipriya Kalita of village Namdonga. 

After the death of Prasanna Kalita, Tarubala Kalita  and her sisters took shelter 

at the house of their maternal grand-father at Tantra Sankara village. The 

defendant Dandi Barman was also in the same village. The plaintiff's mother 

started having an affair with the defendant Dandi Barman  and the defendant 

promised to marry her. However, the defendant failed to marry her socially so, 

he married plaintiff's mother in the year  1972 through court registration. After 

4-5 years, the defendant abandoned Tarubala  Kalita. As a result  of the 

cohabitation  between Tarubala  and Dandi Barman , the plaintiff was born on 

28.2.1977, but after few years, the defendant stopped to maintain the plaintiff 

and his mother. So, plaintiff's mother had to file a case for maintenance. After 

the death of plaintiff's mother, the plaintiff took shelter at the house of his 
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maternal aunt Renu Kalita.  On the other hand, the defendant married another 

woman and started another family. On 15.08.2012, the plaintiff came to know 

about the case of Narayan Dutta Tiwary regarding DNA test. Also the plaintiff 

suffered great mental agony due to the fact that the defendant never accepted 

him as his son. So, the plaintiff preferred this suit praying for declaration that 

he is the son of the defendant by conducting a DNA test.  

 

6. The defendant had filed their written statement stating inter-alia that 

there is no cause of action and that the suit is not maintainable and that the 

suit is barred by limitation and that suit is bad for non-joinder for necessary 

parties. The defendant admitted that he married the mother of the plaintiff in 

the year 1972. However, he was not aware of the fact that plaintiff's mother 

became pregnant in 1976.  The defendant also denied that the plaintiff who 

was born on 28/2/1977  is his own son. The defendant stated that plaintiff's 

mother left her matrimonial house willingly and in the year 1976, she filed a 

case for maintenance being numbered as 8M/76. However, on 12/11/1977  

order was passed rejecting maintenance petition holding that the plaintiff's 

mother is not entitled to maintenance. The defendant stated that if the plaintiff 

was the son of the defendant, the plaintiff's mother would have claimed 

maintenance for her son as well in 8M/1976. Later on, the plaintiff's mother 

had filed another petition praying for maintenance in the year 1985. On 3.1.87 

, the petition was rejected holding that the plaintiff and his mother are not 

entitled to any maintenance from the defendant. The defendant states that the 

claim  of the plaintiff is baseless and seeking declaration on the basis of DNA 

test is also absurd and irrelevant. Hence, the defendant prays for dismissing 

the suit.  

 

7. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 
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i) Whether there is any cause of action for the suit? 

 

ii) Whether the suit is bad for non-joinder of necessary parties? 

 

iii) Whether the suit is barred by limitation? 

 

iv) Whether the suit is maintainable and the plaintiff has got right to 

file the civil suit? 

 

v) Whether the plaintiff is entitled to get relief as prayed for? 

 

 

8.  The plaintiff side had adduced the evidence of two witnesses and 

exhibited no documents. The defendant side had adduced the evidence of two 

witnesses and has exhibited four documents. 

 

9.  I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in the suit is issue no.(v) and the result of the present appeal is depended 

upon the discussion and finding in this issue. 

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

10. The Issue No : 1  is contingent upon the question as to “Whether 

there is any cause of action for the suit  ?” 

 

  In this suit the plaintiff has claimed that he is the son of the 

defenant and as such he seeks declaration of his status as a son on the basis 

of DNA test. The defendant has denied the claim of the plaintiff. As there is 

assertion of right by the plaintiff and denial of right by the defendant there is 

cause of action for the suit. Accordingly this issue is decided in the positive. 
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11.  The Issue No : 2  is contingent upon the question as to 

“Whether the suit is bad for non-joinder of necessary parties ?” 

  The learned counsel for the respondent has submitted that the 

suit is bad for non joinder of necessary party as the mother of the plaintiff, 

Tarulata Kalita,  is not made a party in the suit. The plaintiff has filed this suit 

for declaring him to be the son of the defendant. He has neither claimed any 

relief from his mother nor has his mother sought for any relief from the 

defendant and as such Tarulata Kalita is not necessary party in this suit. 

Accordingly, this issue is decided in the negative in favour of the plaintiff.  

 

12.  Regarding the Issue No 4  which is contingent upon the 

question as to whether the suit is maintainable and the plaintiff has 

got right to file the civil suit  there is no specific pleading that the suit is 

not maintainable in its present form or in the manner in which it should have 

been filed.  

  In this case the plaintiff has not claimed any property. He is 

under the belief that he is son of the defendant. It is averred by the plaintiff in 

the pleading that he suffered a great mental agony as the defendant never 

accepted him as his son. Definitely the plaintiff has a right to claim for his 

status and he has filed this suit for his right.   

  Hence the findings of the learned trial court in issue No. 4 

warrants no interference.  

 

13.  Coming up next for discussion is Issue No : 3 which is 

contingent upon the question as to “Whether the suit is barred by 

limitation ?” 

  The plaintiff has averred in his pleading that the maintenance 

filed by his mother was dismissed on the ground that the marriage between 

her and the defendant, Dandidhar Barman was not a valid marriage. It appears 

from the Ext-'Ka” that the second maintenance petition filed by the mother of 

the plaintiff was rejected on the ground that  the second petition suffered from 

double jeopardy as the earlier petition of the petitioner u/s 125 CrPC was 

dismissed upon full trial. It transpires  from both the orders of the maintenance 
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case, that the paternity of the child was not discussed in those cases. 

   Now before going to any other discussion, let us find out what 

article 58 of the Limitation Acts states. The Limitation Act provides  that in a 

suit  for declaration, the period of limitation  is three years from the date when 

the right to sue first accrues.  

  In our case, the plaintiff did not state any date on which the 

defendant refused to accept him as his son.  

  In the pleadings the date of birth of the plaintiff is mentioned as 

28/2/1977. As such it appears that in the year 1995 the plaintiff attained 

majority. He could have either filed the case on attaining majority or within 3 

years from the date of attaining majority. But we find that the plaintiff had 

filed this case in the year 2012. 

  However, if we go through paragraph No. 3 of the plaint, we 

find that the plaintiff has averred that on 15/09/2012 he came to know from 

his uncle about the decision in the case of Narayan Dutta Tiwari that by virtue 

of DNA test, paternity can be determined. From the said judgment the plaintiff 

came to know about his right to sue and accordingly he filed this case praying 

for a decree declaring him to be the son of defendant Dandidhar Barman 

through DNA test.  

   

    It is seen that this suit is filed by the plaintiff for his right. As 

revealed from the pleading of the plaintiff, he is a daily labour. Being a 

common man it is obvious that he may not  know about his right or about the 

fact that there is  a way by which he will get relief. That the paternity of the 

child can be determined through DNA test came to the knowledge of the 

plaintiff on 15.09.2012 when informed by his uncle and as such we can hold 

that it was on that day when the plaintiff came to know about his right and 

immediately after that he has filed this case.  

   Accordingly this issue is decided in the negative  and in favour 

of the plaintiff. 

 

14.    Finally the issue No. 5 is taken up for discussion which is 

contingent upon the question as to,  “Whether the plaintiff is entitled to 
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get relief as prayed for ?” 

 

  One of the grounds taken in the memo of the appeal is that 

earlier to the suit  the mother of the plaintiff i.e. Tarubala Kalita in earlier two 

occasions filed two proceedings for maintenance vide case no.8m/76 and 

26m/85 for herself as well as for the plaintiff also from Dandi Barman, the 

predecessor of the appellant. Both the said two cases were dismissed by the 

court of competent jurisdiction of which there were no challenge further. As 

such it is evident that the husband-wife relation of the mother of the plaintiff 

with said Dandi Barman in case no.8m/76 as well as the son-father relation of 

the plaintiff with said Dandi Barman in case no.26m/85 has already been 

nullified by the Court of law. So the decision of the Ld. Court below in the 

impugned Judgment in Issue No.3/4/5 is quite bad in law and as such the 

same is liable to be set aside.  

  The learned counsel for the appellant while arguing the case has 

submitted that Ext-'Ka'. 'Kha', 'Ga' and 'Gha' were sufficient enough to nullify 

the claim of the plaintiff as made in the suit. I have carefully gone through the 

Ext- 'Ka', 'Kha', 'Ga' and 'Gha'.  Ext-'Ka' is the judgment passed in Misc. Case 

No 26M/85 wherein the prayer for maintenance of the mother of the plaintiff  

was dismissed on the ground that as the petitioner had earlier  filed a 

maintenance case, the second petition suffers from double jeopardy. The 

learned counsel for the appellant also submitted that the earlier the case filed 

by the mother of the plaintiff which was registered as Misc. Case No 8M/1976 

against the defendant claiming maintenance for herself was dismissed on 

12/11/1977 holding that the mother of the plaintiff was not entitled for 

maintenance.  

  Though in the above two cases the mother of the plaintiff did 

not get any maintenance, being a Civil Court this court is not binded by the 

judgment of the criminal courts and the same can not be considered.  

  The learned counsel for the appellant further avered that the 

contesting defendant No 2/ appellant No. 2 adduced his evidence on affidavit 

as DW-3 and also submitted the relied documents vide Ext-'Ka' to 'Gha'. But 

DW-3 was not cross-examined by the plaintiff and accordingly the learned 
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court below admitted his affidavit vide order dated 16/11/2015. In the 

impugned judgment the learned trial court took contradictory opinion at 

paragraph No. 18 by holding that as DW-1 did not appear to face cross-

examination, his evidence on affidavit can not be taken into consideration for 

deciding the case. On going through the case record it appears that vide order 

dated 16/11/2015 the learned lower court had closed the evidence of the 

defendant and admitted the affidavit as the plaintiff was absent without any 

steps to cross examine the DWs present. It also appears that DW-1 had 

expired before his cross-examination, as such he could not be cross-

examined. There is nothing in the record to show that DW-3  did not appear 

to face cross-examination.  

  However, on going through the evidence of DW-3 we find him 

stating in his evidence on affidavit that he and his family members never 

accepted the plaintiff to be the son of the defendant and that the plaintiff has 

no right to claim for declaration that he is the son of Dandidhar Barman and 

as such he is not entitled to any relief as prayed for. Though DW-3 is not 

cross-examined by the plaintiffs, it is seen that the facts stated in  his 

evidence on affidavit is not sufficient enough to demolish  the case of the 

plaintiff.  

  If we go through the cross of PW-2 we find her stating that in 

the year 1972 there was a court marriage between the mother of the plaintiff 

and Dandidhar and thereafter the former stayed in the house of the defendant 

for 4 to 5 years. PW-2 also stated that in the year 1976 while the maintenance 

case was pending the plaintiff was not born, but Tarulata was pregnant. The 

plaintiff has also stated in his plaint and evidence that after entering into a 

registered marriage with the mother of the plaintiff  in the year 1972,  

Dandidhar Barman took her to his house and kept her for 4/5 years. On 

perusal of the written statement of the defendant it appears that he had 

admitted about the fact that he had married the mother of the plaintiff in the 

year 1972.  

  Now let us go through the deposition of Tarulata in Misc. Case 

No 26M/85  which is marked as Ext-'Kha' by the defendants. In the said 

deposition we find Tarulata deposing as PW-1 in her examination in chief that 
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at the time of being driven out from the house of the defendant she was 1 ½ 

months pregnant. In her cross-examination PW-1 stated that after 5 months 

from filing the case against the defendant plaintiff was born. We also find PW-

2 stating in her cross-examination that at the time of pendency of the 

maintenance case Tarulalta  Kalita was pregnant.  

  From the contents of Ext 'Kha' and the deposition of PW-1 and 

PW-2 it appears that both Tarulata and Dandidhar  entered into a registered 

marriage in the year 1972 and lived together for 4 to 5 years i.e. till the year 

1976. It is also revealed from Ext-'Kha' and the cross-examination of PW-2 that 

Tarulata was pregnant  at the time of leaving the house of the defendant. The 

defendant tried to give much stress on the point that Tarulata had a bad 

character  and because of that she left the house of the defendant after 3 

years from their marriage. The defendant also took the plea that she had 

illegal relation with one Barun Kalita. But the defendant could not prove their 

plea by adducing proper evidence. 

  It is very clear from the above discussion  that since her 

marriage with the defendant in the year 1972 till the year 1976 Tarulata 

resided with the defendant under the same roof. The defendant has also 

admitted about the leading of conjugal life with the plaintiff after their 

marriage. The defendant however did not lead any evidence that during his 

stay with the mother of the  plaintiff he did not have any access with her. 

  The defendant also could not proved that the mother of the 

plaintiff stayed with him only for 3 years after marriage. Though DW-3 stated 

in her evidence on affidavit that after 4 years from her marriage Tarulata went 

to her mother's house. In her cross-examination she denied the said 

statement. As we find DW-2 making two different statement her credibility as a 

witness can not be relied upon.  

  Another ground taken in the memo of appeal is that  the 

plaintiff in his pleadings clearly sought for DNA test for establishing the 

paternity of Dandi Barman (now deceased), the original defendant with him 

(plaintiff). The petition moved by the plaintiff to that effect was rejected by 

the order Court below  being found the same having no basis. The plaintiff did 

not challenge that order of the Court below anywhere. Accordingly the DNA 
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was not done. Hence without such scientific investigation (DNA) the holding of 

the plaintiff to be the son of Dandi Barman, the predecessor of the appellant, 

by the court below is quite bad and is not at all sustainable. 

  On perusal of the order dated 7/3/2013 it appears that the 

petition filed by the plaintiff for DNA test was rejected on the ground that the 

plaintiff must prove the factual part of his case. The ground mentioned in the 

memo of appeal that without any scientific investigation, the plaintiff cannot 

be held to be the son of Dandi Barman cannot be considered as the plaintiff 

was always ready for DNA test but unfortunately his prayer was rejected. As 

the then learned Munsiff had rejected the prayer of the plaintiff for DNA test, 

the decision of the lower court on the basis of the oral evidence of the parties 

cannot be considered as not sustainable.  

  In the instant case the plaintiff/ respondent has discharged his 

burden of prove by establishing the fact that he is the son of the defendant 

Dandidhar Barman, while the defendant has not being able to prove their 

contention that the mother of the plaintiff had illegal relation with one  Barun 

Kalita and has also failed to prove the fact that during the stay of the mother 

of the plaintiff with  Dandidhar Barman, the latter did not have any access 

with her and thereby failed to discharge their onus of prove.  

  In view of the above discussion it appears that the findings of 

the learned trial court in the above issue warrants no interference and the 

same is up held. Situated thus issue No. 5 is decided in the affirmative and in 

favour of the plaintiff.  

  Accordingly this issue is decided in the positive and in favour of 

the plaintiff.  

 

 

O  R  D  E  R 

 

15.  In the result, the present first Civil Appeal is bereft of merit and 

thus, the same stands dismissed on contest with cost. 
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  The impugned Judgment and decree dated 09/05/17 in T.S. 

112/12 passed by the Learned Munsiff No.1, Nalbari is hereby affirmed. 

 

  Draw up a decree accordingly.  

  Send down the original case  record being T.S. No.112/12 to the 

court of the first instance with a copy of the Judgment forthwith.   

 

  Given under my hand and seal of this court on this the 14th day 

of June/2018. 

 

 

 

 

 

                 Civil Judge  
           Nalbari 
Dictated & Corrected by me 

 

 

 Civil Judge ::::::::albari 


